STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
STEVE J. LONGARI ELLO,
Petiti oner,
VS. CASE NO. 95-5320

DEPARTMENT OF EDUCATI ON,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in
this case in Fort Lauderdale, Florida on June 4 and 5,
1996, before Stuart M Lerner, a duly designated Hearing
Oficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Steve J. Longariello, pro se
9999 Summer breeze Drive, Nunber 422
Sunrise, Florida 33322

For Respondent: Charles S. Ruberg, Esquire
Depart ment of Education
The Capitol, Suite 1701
Tal | ahassee, Florida 32399-0400

STATEMENT OF THE | SSUE

1. Wether the Departnent of Education (Departnent),
through its Ofice of Teacher Recruitnment and Retention,
commtted an unlawful enploynent practice in violation of
Section 760.10(2), Florida Statutes, as alleged by
Petitioner, by failing or refusing to refer Petitioner for
enpl oynent because of his sex (nmale) and/or marital status
(single)?

2. If so, what affirmative relief should Petitioner
be provi ded?



PRELI M NARY STATEMENT

On or about July 8, 1993, Petitioner filed a unlawf ul
enpl oynment practice conplaint with the Florida Conm ssion
on Human Rel ati ons (Comm ssion) alleging that the
Departnent had di scrim nated agai nst hi m because of his sex
and marital status. On Novenber 1, 1995, at Petitioner's
request and wi thout any reasonabl e cause determ nation
havi ng been made, the Commi ssion referred the natter to the
Division of Adm nistrative Hearings (D vision) for the
assignment of a Division hearing officer to conduct a
formal Section 120.57 hearing.

On Novenber 17, 1995, the Departnent filed with the
Division a Motion to Deny the Request for Hearing that
Petitioner had filed wth the Conm ssion. Petitioner, on
Novenber 30, 1995, filed a response to the Departnent's
nmotion. The Hearing O ficer treated Petitioner's response
as an anendnent of his unlawful enploynent practice
conplaint (filed pursuant to Rule 60Y-5.001(7), Florida
Adm ni strative Code, which allows a conplainant to anmend
his conplaint "any tinme before service of a Notice of
Determ nation" "to cure technical defects, or om ssions, or
to clarify and anplify allegations made therein.") As so
anmended, Petitioner's conplaint alleged that the
Department, through its Oficer of Teacher Recruitnent and
Retention (OTRR), refused to refer Petitioner for
enpl oynent as a teacher because of his sex and marital
st at us.

The formal hearing on Petitioner's amended conpl ai nt
was held on June 4 and 5, 1996. During the evidentiary
portion of the hearing, a total of four w tnesses
testified: Petitioner; Sherry Thonmas, OIRR s program
director; Jerry More, the Departnent's Director of Labor
Rel ations; and Anmy Sykes, a former secretary specialist
with OTRR  In addition to the testinony of these four
W tnesses, a total of 21 exhibits (Petitioners' Exhibits 1
t hrough 19 and Respondent's Exhibits 1 and 2) were offered
and received into evidence.

At the conclusion of the evidentiary portion of the
hearing, the Hearing O ficer, on the record, advised the
parties of their right to file proposed recommended orders
and established a deadline (twenty days after the Hearing
Oficer's receipt of the transcript of the hearing) for the



filing of these post-hearing submttals. The Hearing

O ficer received the transcript of the hearing on July 5,
1996. On July 25, 1996, the Departnent tinely filed a
proposed recomended order containing, anong ot her things,
(what are labelled as) "findings of fact." The Hearing

O ficer has carefully considered the Departnent's proposed
recommended order. The "findings of fact" set forth
therein are specifically addressed in the Appendix to this
Recommended Order. To date, Petitioner has not filed a
proposed recomended order.



FI NDI NGS OF FACT

Based upon the evidence adduced at hearing, and the
record as a whole, the foll ow ng Findings of Fact are made:

1. The Departnent is a state agency.

2. Petitioner is a nale who is now, and was at al
times material to the instant case, unnarri ed.

3. He is a teacher by profession.

4. Since noving to Florida in the sumer of 1992,
however, he has been unable to obtain a full-tinme teaching
posi tion.

5. Petitioner received a Bachelor of Arts degree from
the State University of New York at New Paltz in Decenber
of 1984 and a Master of Arts degree (in "teaching/speci al
education") from Manhattanville College in May of 1989.

6. Prior to nmoving to Florida in the sumrer of 1992,
Petitioner was enployed as: a nusic instructor at the
Ki ngston Conservatory of Misic in Kingston, New York (from
May of 1984 to Septenber of 1985); a business instructor
at the Westchester Business Institute in Wite Plains, New
York (from Septenber of 1985 to June of 1986); a
substitute teacher in Pel ham Eastchester, Tuckahoe and
Bronxville, New York (from Septenber of 1986 to June of
1988); a nmusic and vocational education teacher of 11 to
15 year ol d special education students at a public school
in New York Gty (from Septenber of 1989 to March of 1990);
a classroomteacher of fourth grade special education
students at a public school in the Bronx, New York (from
March of 1990 to June of 1990); a classroomteacher of
first through third grade special education students at a
public school in Yonkers, New York (from Septenber of 1990
to June of 1991); and an integration specialist involved
in the provision of educational services to special
educati on students attendi ng public school in and around
Jacksonville, Vernont (from February of 1992 to June of
1992) .

7. On Cctober 15, 1992, the Departnment's Bureau of
Teacher Certification issued Petitioner a Statenent of
Eligibility, which provided, in pertinent part, as foll ows:



TH'S I'S YOUR STATEMENT OF ACADEM C ELI G BI LI TY
FOR SPECI FI C LEARNI NG DI SABI LI TIES (&R, K-12),
PER REQUEST OF 10-9-92, VALID UNTIL OCTOBER 15,
1994.

The State of Florida issues two types of certi-
ficates for full time teaching; a nonrenewabl e
Tenporary Certificate valid for two years and a
Prof essional Certificate valid for five years.
The attached Form CF-106a, FLORI DA TEACHER
CERTI FI CATI ON REQUI REMENTS, outlines the criteria
for the issuance of these certificates. The
Tenporary Certificate is issued to allow tine

to conplete requirenents for the Professiona
Certificate.

Your application for teacher certification has

been received and eval uated. Based upon current

requirenents, you will be eligible for a two-

year nonrenewabl e Tenporary Certificate valid

for two consecutive school fiscal years covering

SPECI FI C LEARNI NG DI SABI LI TI ES ( GRADES K-12)
when:

You obtain enploynent with a Florida public,
state supported, or nonpublic school which has
an approved Florida Professional Oientation
Program and your enpl oyer requests issuance of
the certificate.

Your enployer submts a finger print card which
has been processed by the Florida Departnent of
Law Enforcenent and the Federal Bureau of

| nvesti gati on.

Pl ease note that if you are not enpl oyed and

t he i ssuance of your certificate is not requested

by October 14, 1994, your Statenent of
Eligibility

wll expire.

8. At all times material to the instant case, there
was, on a statewide basis in Florida, as determ ned by the
Department, a "critical" shortage of teachers qualified to
teach students with specific learning disabilities (SLD)
(There were, however, certain school districts, including
the Broward, Pal m Beach, Collier and Monroe County schoo



districts, that, because of the relatively high salaries
they offered or their attractive geographic |ocation, or
for other related reasons, did not have a "critical"
shortage of qualified SLD teachers.)

9. The Departnent's Bureau of Teacher Certification
suggested to Petitioner that he take advantage of the
services offered by OTRRin his efforts to obtain a
teaching position in Florida.

10. OIRR assists teachers seeking enploynent in
Fl ori da by, anong other things, providing themw th an
"information packet" containing: general information
concerning Florida's public school system its students and
teachers; a map show ng the school districts in the state;
t he nanmes, addresses and tel ephone nunbers of persons to
contact regardi ng enpl oynent opportunities in each school
district; other useful telephone nunbers; salary
information, by district; information concerning Florida's
teacher certification process; and information about the
Great Florida Teach-1n, an annual event (held in late
June/early July 1/ ) organized by OTRR at which
recruiters fromschool districts around the state have the
opportunity to neet and interview with teachers interested
in obtaining teaching positions in their districts. 2/

11. In addition to this "information packet," OTIRR
al so sends to interested teachers two forns which the
teachers are instructed to fill out, sign and return to
OTRR  an application to register to participate in the
next Great Florida Teach-In; and a Teacher Applicant
Referral form

12. On the Geat Florida Teach-I1n registration
application form applicants are asked to provide the
followng information: the date of the application; their
name, address and tel ephone nunber; the date they will be
able to comence work; the position(s) sought; whether
they hold a valid Florida teaching certificate- if so, in
what subject area(s), and, if not, whether they have
applied for certification and the subject area(s) in which
they expect to receive certification; whether they have
taken and passed the Florida Teacher Certification
Exam nation and, if so, which part(s); whether they hold a
teaching certificate fromanother state and, if so, in what
subj ect area(s); whether they have ever had a teaching
certificate or license revoked, suspended, or placed on



probation and, if so, on what ground(s); whether they have
ever been the subject of any disciplinary action and, if

so, the nature and date of such action and why it was

t aken; whether they have ever been di sm ssed, asked to
resign or not had a contract renewed and, if so, the
reason(s) therefor; the total nunmber of days they have
been absent from school or work in the last three years and
the reason(s) for these absences; and al

col | eges/ universities fromwhich they have received
degrees, when they attended these institutions, when they
graduat ed, the kind of degrees they received, the subjects
they studied (nmgjor and mnor), and whether their grade
poi nt average was hi gher than 2.5.

13. On the Teacher Applicant Referral form
applicants are asked to provide the follow ng information:
the date of the application; their nanme, address,

t el ephone nunber and social security nunber; the date they
will be able to commence work; the position(s) sought;

whet her they hold a valid Florida teaching certificate- if
so, in what subject area(s), and, if not, whether they have
applied for certification and the subject area(s) in which
they expect to receive certification; whether they hold a
teaching certificate fromanother state and, if so, in what
subject area(s); whether they are a U. S. citizen and, if
not, whether they have a resident alien work permt; and
the institutions fromwhich they have recei ved degrees, the
ki nd of degrees they have received, and their nmajor course
of study at these institutions.

14. On neither the Geat Florida Teach-In
regi stration application formnor the Teacher Applicant
Referral formare applicants asked to provide information
regarding their sex or marital status. (It may be
possi bl e, however, to ascertain an applicant's sex fromthe
name of the applicant appearing on the form)

15. Follow ng the suggestion of the Departnent's
Bureau of Teacher Certification, Petitioner contacted OTRR
He thereafter received from OTRR an "information packet,"
as well as a registration application formfor the 1993
Great Florida Teach-In (scheduled to be held June 27
through July 1, 1993) and a Teacher Applicant Referral
form

16. Petitioner filled out and signed the Teacher
Applicant Referral formon or about Novenber 10, 1992, and



returned the conpleted and signed formto OTRR On the
form Petitioner indicated, anong other things, that he was
interested in "Special Education Teacher Type Positions-
SLD' and that he was "Florida certified [in] Specific
Learning Disabilities.”

17. In view of Petitioner's first and m ddl e nanes
(Steve Joseph), both of which he included on the form it
shoul d have been obvi ous to anyone review ng the formthat
it was submtted by a male. Petitioner, however, provided
no information on the form suggesting that he was a single
mal e.

18. Petitioner kept a copy of the original conpleted
and signed Teacher Applicant Referral formhe submtted to
OTRR.  On or about October 2, 1993, he signed the copy and
sent it to OIRR

19. At all tinmes material to the instant case, it was
the routine practice of OTRR to take the follow ng action
in connection with conpleted and signed Teacher Applicant
Referral fornms it received: Information on the fornms was
inputted and stored in OTRR s conputer system The forns
(and copi es thereof made by OTRR) were then filed in
al phabetical order and by subject area. They remai ned on
file for approximately a year, after which they were
purged. Wen a school district contacted OIRR seeking help
inits efforts to fill a particular teaching position, 3/
OTRR woul d pull the forns of all those applicants who,
based upon the subject area of the position sought to be
filled and any other criteria specified by the school
district, appeared (fromthe information contained on their
forms) to neet the needs of the school district. Copies of
these fornms, along with a conputer printout containing the
nanmes, addresses, tel ephone nunbers, certification status
and citizenship of these applicants, were sent to the
school district. On occasion, information concerning these
applicants was provided to the school district over the
tel ephone. At no tine did OTRR fail to refer an applicant
to a school district because the applicant was a nmal e or
was single. 4/

20. OIRR did not deviate fromits routine practice in
its handling and treatnment of either the original Teacher
Applicant Referral formthat Petitioner submtted on or
about Novenber 10, 1992, or the re-signed copy of the
original he submtted on or about Cctober 2, 1993.



(Petitioner, however, has not been contacted by any school
district purporting to have received his nane from OTRR )
5/

21. Petitioner also filled out and signed the
regi stration application formfor the 1993 Geat Florida
Teach-In and sent it to OTRR, 6/ but he did not do so in
atinely manner. (The application was dated June 27, 1993,
the date the 1993 G eat Florida Teach-In began.)
Petitioner did not attend the 1993 G eat Florida Teach-In,
nor did he attend the event in any subsequent year.

22. Petitioner has applied for teaching positions at
public schools in Broward County (where he has resided
since he noved to Florida in the sumer of 1992), Dade
County, Pal m Beach County, Collier County, Monroe County
and one other Florida county (located in the northern part
of the state). He also has applied for teaching positions
at at |east one Florida private school, Lighthouse Point
Acadeny, which is located in Broward County.

Not wi t hst andi ng these efforts on his part, Petitioner has
not received any offers of full-tinme, permanent enploynent
and he remai ns unenpl oyed. 7/

23. Petitioner has not taken any part of the Florida
Teacher Certification Exam nation.

24. The Statenent of Eligibility that the
Department's Bureau of Teacher Certification issued
Petitioner on Cctober 15, 1992, expired on Cctober 15,
1994.

25. The Departnent did not in any way discrimnate
agai nst Petitioner on the basis of his sex or narital
st at us.

CONCLUSI ONS OF LAW

26. The Florida Gvil R ghts Act of 1992 (hereinafter
referred to as the "Act") is codified in Sections 760.01
t hrough 760. 11 and 509.092, Florida Statutes. |Its
provi sions apply "to conduct occurring on or after Cctober
1, 1992." Chapter 92-177, Section 13, Laws of Fla.

27. Among other things, the Act nmakes certain acts
"unl awf ul enpl oynent practices” and gives the Comm ssion
the authority, if it finds, following a Section 120.57



adm nistrative hearing, that such an "unlawful enpl oynent
practice" has occurred, to issue an order "prohibiting the
practice and providing affirmative relief fromthe effects
of the practice, including back pay." Section 760.10, Fla.
St at .

28. Anong the "unlawful enploynent practices”
prohi bited by the Act is that described in Section
760. 10(2), Florida Statutes, which provides as foll ows:

It is an unlawful enploynent practice for an
enpl oynent agency to fail or refuse to refer
for enploynent, or otherwi se to discrimnate
agai nst, any individual because of race, color,
religion, sex, national origin, age, handicap,
or marital status or to classify or refer for
enpl oynment any individual on the basis of race,
color, religion, sex, national origin, age,
handi cap, or marital status.

29. An "enpl oynent agency," as that termis used in
Section 760.10(2), Florida Statutes, is "any person
regul arly undertaking, with or without conpensation, to
procure enpl oyees for an enployer or to procure for
enpl oyees opportunities to work for an enpl oyer, and
i ncl udes an agent of such person."” Section 760.02(8), Fla.
St at .

30. A "person," as that termis used in the Act
"includes . . . the state; or any governnental entity or
agency." Section 760.02(6), Fla. Stat.

31. As an agency of the state, the Departnment is a
"person,” within the neaning of Section 760.02(6), Florida
Statutes. Section 20.15, Fla. Stat.

32. Anmong the Departnent's duties and
responsibilities are those prescribed in Section 231. 625,
Florida Statutes, which is entitled "Teacher shortage
recruitnment and referral™ and provides as foll ows:

(1) The Departnent of Education, through
the Center for Career Devel opnent Servi ces,
in cooperation with teacher organizations and
di strict personnel directors, shall expand
its career information systemto concentrate
on the recruitnent of qualified teachers in



t eacher shortage areas.
(2) The Departnent of Education, through

the Center for Career Devel opnent, shal
establish a teacher referral and recruitnent
center which shall:

(a) Advertise teacher positions in
targeted states with declining student
enrol | nents.

(b) Advertise in nmajor newspapers,
nati onal professional publications, and
ot her professional publications and in
graduat e school s of educati on.

(c) Uilize a nationwde toll-free
nunber and central post-office box.

(d) Devel op standardi zed resunes for
t eacher applicant data.

(e) Conduct periodic comunications with
di strict superintendents and personnel directors
regardi ng new applicants.

(f) Provide district access to the applicant
dat abase by conputer or tel ephone.

(g) Develop and distribute pronotional
materials related to teaching as a career.

(h) Publish and distribute information
pertaining to teacher salaries and benefits
for begi nning and conti nui ng teachers.

(1) Publish information related to
alternative certification procedures.

(j) Devel op and sponsor the Future
Educat or of Anerica clubs throughout the state.

(3) The teacher referral and recruitnent
center, in cooperation with teacher organi zations
and district personnel directors, shall sponsor
an annual job fair in a central part of the state
to match in-state educators and out-of-state
educators with teaching opportunities in this
state.

33. OIRR is the "teacher referral and recruitnent
center" the Departnment established (in its Division of
Human Resource Devel opnment 8/ ) pursuant to the mandate
of subsection (2) of Section 231.625, Florida Statutes.

34. In performng its "teacher referral and
recruitment” functions, OIRR acts as an "enpl oynent
agency," within the meaning of Section 760.02(8), Florida
Statutes, subject to the proscriptions of Section



760.10(2), Florida Statutes. |If OTRR fails or refuses to
furnish to a school district (requesting OTRR s assi stance
in filling a teaching position) the nane of and ot her
information it has on file concerning an educator (who has
provi ded OTRR with such information for dissemnation to
prospective enpl oyers) because the educator is a nale or is
single, OTRR (and therefore the Departnent) commits an

unl awf ul enpl oynment practice in violation of Section

760. 10(2), Florida Statutes.

35. In the instant case, Petitioner has all eged that
he was the victimof such an unl awful enpl oynent practice.

36. A complainant, like Petitioner, who clains to
have been discrim nated agai nst by an "enpl oynent agency"
based upon his sex and marital status bears the initial
burden of establishing a prina facie case of
discrimnation. This burden may be net by the conpl ai nant
showi ng that (1) he enlisted the services of the
"enpl oynent agency” and was qualified for a job for which
an enpl oyer was seeking referrals fromthe "enpl oynent
agency;" (2) at the tinme, he was a single male; (3)
despite his qualifications, he was not referred to the
enpl oyer by the "enploynent agency;" and (4) fermales or
married persons with simlar or |lesser qualifications were
referred. |If the conplai nant makes such a show ng, the
burden shifts to the "enpl oynent agency"” to state sone
legitimate, nondiscrimnatory reason for its failure to
have referred the conplainant. The reason nust be clear,
reasonably specific and worthy of credence. (The
"enpl oynent agency," however, need not prove that its
deci sion was actually notivated by the reason given.) |If
the "enpl oynent agency" articulates a reason that neets the
foregoing requirenents, the burden shifts back to the
conplainant to prove that, contrary to the explanation
gi ven by the "enpl oynent agency," his sex and narital
status were the real reasons he was not referred by the
"enpl oynent agency." See Florida Departnent of Conmmunity
Affairs v. Bryant, 586 So.2d 1205 (Fla. 1st DCA 1991);
Department of Corrections v. Chandler, 582 So.2d 1183 (Fl a.
1st DCA 1991).

37. In the instant case, Petitioner did not neet his
initial burden of making a prima facie show ng of
discrimnation. He failed to prove that OTRR treated him
| ess favorably than any simlarly or |lesser qualified
femal e or married educator who, |ike Petitioner, (on the



Teacher Applicant Referral forn) had expressed an interest
in "Special Education Teacher Type Positions- SLD."

| ndeed, Petitioner's proof was insufficient to even
establish that, during the relevant tine frane, OIRR fail ed
to refer himto any school district that had requested
OTRR s assistance in filling "Special Education Teacher
Type Positions- SLD' (much | ess establish that such a
failure to refer constituted disparate treatnent and was
discrimnatorily notivated, as alleged in Petitioner's
anended unl awf ul enpl oynent practice conplaint.)

38. Gven the lack of evidence sufficient to support
a finding that there was such a failure to refer on OTRR s
(and therefore the Departnent's) part, Petitioner's anmended
unl awf ul enpl oynent practice conplaint (the cornerstone of
which is the allegation that Petitioner was the recipient
of such unfavorable treatnent on OTRR s part) nust be
di sm ssed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and
Concl usions of Law, it is hereby

RECOVMENDED t hat the Commi ssion enter a final order
di sm ssing Petitioner's anended unl awf ul enpl oynent
practice conplaint on the ground that the evidence is
insufficient to establish that the Departnment commtted the
unl awf ul enpl oynent practice all eged therein.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida,
this 14th day of August, 1996.

STUART M LERNER, Heari ng

Oficer

Division of Adnministrative
Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-
1550

(904) 488-9675 SUNCOM 278- 9675

Filed with the derk of the



Di vi sion of Adm nistrative

Hear i ngs
this 14th day of August, 1996.
ENDNOTES

1/ In ternms of advertising and filling teaching positions

in Florida's public schools, the busiest nonths are My,
June and July.

2/ OIRR does not now, nor did it at any tine material to
the instant case, maintain a |listing of job vacancies

3/ Such contact was typically made by tel ephone.

4/ Petitioner, however, was led to believe otherw se based
upon comments made to himby Norman MacM I lian, a forner
enpl oyee of the Departnent's Bureau of Teacher
Certification (who did not testify at the final hearing in
the instant case because Petitioner was unable to | ocate
him. These comments were nmade during a conversation in
whi ch Petitioner conplained to MacMIlian about his
inability to obtain a teaching position in Florida.

5/ OIRR does not, nor did it at any tine material to the

i nstant case, maintain records of requests received by OIRR
fromschool districts and action taken by OTRR in response
to these requests. Accordingly, no such records were
offered into evidence at the final hearing in this case.
Furthernore, at hearing neither party presented the

testi nony of anyone who specifically recalled what
particular action, if any, OIRR took in connection with
either the Teacher Applicant Referral form Petitioner
originally submtted to OTRR or the re-signed copy he
subsequently submtted. The Departnent, however, did
adduce evi dence concerning OTRR s customary practice. Such
evi dence was sufficient to establish a presunption, which
Petitioner failed to overcone or negate, that OIRR acted in
conformty with that practice in connection with its
handling and treatnent of the materials it received from
Petitioner. See Progressive Anmerican |nsurance Conpany V.
Kurtz, 518 So.2d 1339, 1340-41 (Fla. 5th DCA 1987);

Section 90.406, Fla. Stat. ("[e]vidence of the routine
practice of an organi zati on, whether corroborated or not
and regardl ess of the presence of eyew tnesses, is

adm ssible to prove that the conduct of the organization on



a particular occasion was in conformty with the routine
practice").

6/ On the form in response to the question, "Have you
ever been dism ssed, asked to resign or had your contract
not renewed?," Petitioner stated as follows: "I have never
had a regul ar appoi nted teacher contract. The contracts
were consi dered regular substitute teacher and expired at
the end of the year."

7/ Petitioner has also filed unlawful enploynent practice
conpl ai nt s agai nst Li ght house Poi nt Acadeny and the
Broward, Dade, Pal m Beach, Collier and Monroe County schoo
districts alleging that these prospective enpl oyers

di scrim nated against himon the basis of his sex and
marital status.

8/ The Division of Human Resource Devel opnent is one of
five divisions within the Departnent. Section 20.15(2)(a),
Fla. Stat.

APPENDI X TO RECOMMENDED ORDER

The following are the Hearing Oficer's specific
rulings on the "findings of facts" proposed by the
Departnent in its proposed recomrended order

1. Accepted as true and incorporated in substance,
al t hough not necessarily repeated verbatim in this
Reconmmended Order.

2. First and second sentences: Accepted as true and
incorporated in substance; Third sentence: Rejected as a
finding of fact because it is nore in the nature of a
statenent of law than a finding of fact.

3-6. Rejected as findings of fact because they are
nore in the nature of statenents of |aw than findings of
fact.

7. First, second and third sentences: Accepted as
true and incorporated in substance; Fourth sentence:
Rejected as a finding of fact because it is nore in the
nature of |egal argunent than a finding of fact.

8. To the extent that this proposed finding states
that Petitioner initially submtted a conpleted and si gned
Teacher Applicant Referral formto OIRR in October (rather
t han Novenber) of 1992, it has been rejected because it



| acks sufficient evidentiary/record support. Oherw se, it
has been accepted as true and incorporated in substance.

9. First and second sentences: Accepted as true and
i ncorporated in substance; Third sentence: Not
incorporated in this Recommended Order because it would add
only unnecessary detail to the factual findings made by the
Hearing O ficer.

10. Accepted as true and incorporated in substance.

11. First sentence: Not incorporated in this
Recomended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Remai ni ng sentences: Accepted as true and incorporated in
subst ance.

12. First sentence: Not incorporated in this
Recomended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Second sentence: Accepted as true and incorporated in
subst ance.

13. Accepted as true and incorporated in substance.

14. Second sentence: Not incorporated in this
Recomended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Remai ni ng sentences: Accepted as true and incorporated in
subst ance.

15. Not incorporated in this Recormmended Order
because it would add only unnecessary detail to the factual
findings made by the Hearing Oficer.

16. First and second sentences: Not incorporated in
this Recomended Order because they would add only
unnecessary detail to the factual findings made by the
Hearing Oficer; Third sentence: Accepted as true and
i ncorporated in substance.

17. First sentence: Accepted as true and
i ncorporated in substance; Second sentence: Not
incorporated in this Recomended Order because it would add
only unnecessary detail to the factual findings made by the
Hearing O ficer.

18. Accepted as true and incorporated in substance.

19. Last sentence: Not incorporated in this
Recomended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Remai ni ng sentences: Accepted as true and incorporated in
subst ance.

20. First, third and fourth sentences: Accepted as
true and incorporated in substance; Remaining sentences:
Not incorporated in this Recomended Order because they



woul d add only unnecessary detail to the factual findings
made by the Hearing O ficer.

21. Not incorporated in this Reconmended O der
because it would add only unnecessary detail to the factual
findings made by the Hearing Oficer.

22. First sentence: Not incorporated in this
Recommended Order because it would add only unnecessary
detail to the factual findings nade by the Hearing Ofice;
Second and third sentence: Rejected as findings of fact
because they are nore in the nature of argunents concerning
the state of the evidentiary record than findings of fact;
Fourth sentence: Accepted as true and incorporated in
subst ance.

23. First sentence: Not incorporated in this
Recommended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer.

24. Third sentence: Not incorporated in this
Recommended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Remai ni ng sentences: Accepted as true and incorporated in
subst ance.

25. First sentence: Rejected as a finding of fact
because it is nore in the nature of argunent concerning the
state of the evidentiary record than a finding of fact;
Second and third sentences: Accepted as true and
i ncorporated in substance.

26. First and second sentences: Not incorporated in
this Recomended Order because they would add only
unnecessary detail to the factual findings made by the
Hearing Oficer; Third and fourth sentences: Rejected as
findings of fact because they are nore in the nature of
argunents concerning the state of the evidentiary record
than findings of fact.

27. Accepted as true and incorporated in substance.

28. Not incorporated in this Reconmended O der
because it would add only unnecessary detail to the factual
findings made by the Hearing Oficer.

29. Accepted as true and incorporated in substance.

30. First sentence: Accepted as true and
i ncorporated in substance; Remaining sentences: Not
incorporated in this Recomended Order because they woul d
add only unnecessary detail to the factual findings nmade by
the Hearing O ficer.

31. First, second and third sentences: Not
incorporated in this Recomended Order because they woul d
add only unnecessary detail to the factual findings nmade by
the Hearing Oficer; Fourth, fifth and sixth sentences:



Rej ected as findings of fact because they are nore in the
nature of |egal argunents than findings of fact.

32. First and third sentences: Not incorporated in
this Recomended Order because they would add only
unnecessary detail to the factual findings made by the
Hearing O ficer; Second sentence: Accepted as true and
i ncorporated in substance.

33. Last sentence: Not incorporated in this
Recommended Order because it would add only unnecessary
detail to the factual findings nmade by the Hearing Oficer;
Remai ni ng sentences: Accepted as true and incorporated in
subst ance.

34. Not incorporated in this Recommended O der
because it would add only unnecessary detail to the factual
findings made by the Hearing Oficer.

35. First sentence: Accepted as true and
i ncorporated in substance; Second sentence: Not
incorporated in this Recomended Order because it would add
only unnecessary detail to the factual findings made by the
Hearing O ficer.

36. Accepted as true and incorporated in substance.
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Sunrise, Florida 33322

Charles S. Ruberg, Esquire
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Tal | ahassee, Florida 32303-4149

Dana Baird

CGeneral Counse

Fl ori da Comm ssi on on Hunman Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149



NOTI CE OF RI GAT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to
this recoomended order. All agencies allow each party at

| east 10 days in which to submt witten exceptions. Sone
agencies allow a larger period of time wthin which to
submt witten exceptions. You should contact the agency
that will issue the final order in this case concerning
agency rules on the deadline for filing exceptions to this
recommended order. Any exceptions to this recomended
order should be filed wwth the agency that will issue the
final order in this case.

STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
STEVE J. LONGARI ELLO,
Petiti oner,
VS. CASE NO. 95-5320

DEPARTMENT OF EDUCATI ON,

Respondent .

N N N N N N N N N N

FI NAL ORDER DENYI NG RESPONDENT' S MOTI ON FOR SANCTI ONS

On or about July 8, 1993, Petitioner filed a unlawf ul
enpl oynment practice conplaint with the Florida Conm ssion
on Human Rel ati ons (Comm ssion) alleging that the
Depart ment of Education (Departnent) had di scrim nated
agai nst hi m because of his sex and marital status. On
Novenber 1, 1995, at Petitioner's request and w thout any
reasonabl e cause determ nati on having been made, the
Comm ssion referred the matter to the Division of
Adm ni strative Hearings (D vision) for the assignnment of a
Di vision hearing officer to conduct a formal Section 120.57
heari ng.



On Novenber 17, 1995, the Departnent filed with the
Division a Mdtion to Deny the Request for Hearing that
Petitioner had filed wth the Conm ssion. Petitioner, on
Novenber 30, 1995, filed a response to the Departnent's
nmotion. The Hearing O ficer treated Petitioner's response
as an anendnent of his unlawful enploynment practice
conplaint (filed pursuant to Rule 60Y-5.001(7), Florida
Adm ni strative Code, which allows a conplainant to anmend
his conplaint "any tinme before service of a Notice of
Determ nation" "to cure technical defects, or om ssions, or
to clarify and anplify allegations made therein.") As so
anmended, Petitioner's conplaint alleged that the
Departnent, through its Oficer of Teacher Recruitnent and
Retention (OTRR), refused to refer Petitioner for
enpl oynent as a teacher because of his sex (male) and
marital status (single).

The formal hearing on Petitioner's anmended conpl ai nt
was held on June 4 and 5, 1996. At the suggestion of both
parties, the hearing was held in Fort Lauderdal e, Florida.

A transcript of the hearing was prepared (at the
Departnent's request) and filed with the Division. On July
25, 1996, the Departnent filed a proposed recommended
order, as well a notion requesting that the Hearing
O ficer, pursuant to Section 120.57(1)(b)5, Florida
Statutes, "enter an Order assessing against the Petitioner
[the Departnent's] costs for travel [to the hearing site in
Fort Lauderdale] and transcripts [of the formal hearing]
and any additional sanctions deened appropriate” in view
of, what the Departnent argued in its notion was,
"Petitioner's bad faith pursuit of an unfounded claim"” On
August 6, 1996, Petitioner filed a response in opposition
to the Departnent's Motion for Sanctions.

The Hearing O ficer issued his Reconmmended Order in
this case on August 14, 1996. In his Recommended Order
(which is incorporated by reference in this Final Order),
the Hearing O ficer recomended that the Conm ssion "enter
a final order dismssing Petitioner's anmended unl awf ul
enpl oynent practice conplaint on the ground that the
evidence is insufficient to establish that the Departnent
commtted the unlawful enploynent practice alleged
therein.” Remaining for disposition is the Departnent's
Motion for Sanctions.



Section 120.57(1)(b)5, Florida Statutes, provides as

foll ows:

Al'l pleadings, notions, or other papers filed
in the proceeding nust be signed by a party,
the party's attorney, or the party's qualified
representative. The signature of a party, a
party's attorney, or a party's qualified
representative constitutes a certificate that
he or she has read the pleading, notion, or

ot her paper and that, to the best of his or

her know edge, information, and belief fornmed
after reasonable inquiry, it is not interposed
for any inproper purposes, such as to harass or
to cause unnecessary delay or for frivol ous

pur pose or needl ess increase in the cost of
l[itigation. |If a pleading, notion, or other
paper is signed in violation of these require-
ments, the hearing officer, upon notion or the
officer's own initiative, shall inpose upon the
person who signed it, a represented party, or
bot h, an appropriate sanction, which may include
an order to pay the other party or parties the



anount of reasonabl e expenses incurred because
of the filing of the pleading, notion, or other
paper, including a reasonable attorney's fee.

"[T] his statutory provision proscribes the filing of papers
for an inproper purpose, including filing for a frivol ous

purpose. |Its objective is simlar to that of its federal
counterpart, Rule 11, Federal Rules of G vil Procedure,
which . . . is '"designed to discover dilatory or abusive

tactics and to streamine the litigation process. The rule
is ained at deterrence, not fee shifting or conpensating
the prevailing party.'" 1/ Departnent of Health and
Rehabilitative Services v. S.G, 613 So.2d 1380, 1384 (Fl a.
1st DCA 1993), citing Mercedes Lighting and El ectri cal
Supply, Inc. v. Departnent of CGeneral Services, 560 So.2d
272 (Fla. 1st DCA 1990). In determ ning whet her a paper
has been filed for an "inproper purpose,” the hearing

of ficer "should not delve into an attorney's or party's
subj ective intent or into a good faith-bad faith anal ysis.
Instead if a reasonably clear legal justification can be
shown for the filing of the paper in question, inproper

pur pose cannot be found and sanctions are inappropriate.”
Mer cedes Lighting and Electrical Supply, Inc. v. Departnent
of General Services, 560 So.2d at 278.

In the instant case, while the proof Petitioner
presented at the formal hearing in this case was
insufficient to neet his burden of proving the claimof
di scrimnation he had nade against the Departnent in his
amended unl awf ul enpl oynent practice conplaint, it appears
that, given his status as a single male, his masculine
first and m ddl e nanmes, Steve Joseph, both of which he
i ncluded on the fornms he sent to OTRR, the information he
provi ded on these fornms regarding his qualifications to
teach students with specific learning disabilities (SLD)
the "critical" shortage of qualified SLD teachers that
exi sted statew de at the tine, the absence of witten
records mai ntai ned by OTRR concerning any action it may
have taken with respect to the fornms Petitioner submtted,
his failure to hear from any prospective enpl oyer
purporting to have received his nane from OTRR, and the
coments made to himby Norman MacM I lian, a fornmer
Depart ment enpl oyee, regarding the Departnent's
di scrimnatory practices, Petitioner had a reasonably clear
legal justification for filing his anmended unl awf ul
enpl oynent practice conplaint wwth the D vision, at |east
to the extent that it alleged that he was discrimnated



agai nst by the Departnent because of his sex. Accordingly,
sanctions should not be inposed against him pursuant to
Section 120.57(1)(b)5, Florida Statutes, for filing this
anmended conpl ai nt.

In view of the foregoing, the Departnent's Mtion for
Sanctions, which seeks the inposition of such sanctions, is
her eby DENI ED.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida,
this 14th day of August, 1996.

STUART M LERNER, Hearing

O ficer

Division of Adnministrative

Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-
1550

(904) 488-9675 SC 278-9675

Filed with the Cerk of the

Division of Adnministrative
Hear i ngs

this 14th day of August, 1996.

ENDNOTE

1/ Wiile "it is the hearing officer under [S]ection
120.57(1)(b)5 [Florida Statutes] who has the authority to
adm ni ster the sanctions prescribed by this section,”
(Departnent of Health and Rehabilitative Services v. S G
613 So.2d 1380 at 1384), under Section 760.11, Florida
Statutes, it is the Comm ssion which is authorized, "inits
di scretion, [to] allow the prevailing party [in an

adm ni strative proceedi ng on an unl awf ul enpl oynent
practice conplaint] a reasonable attorney's fee as part of
the costs" (which authority nmust be exercised by the

Comm ssi on, according to the provisions of Section 760.11
"in a manner consistent with federal case |law involving a
Title VII action.” Under existing federal case law, in a



Title VII action, a plaintiff may "not be assessed his
opponent's attorney's fees unless a court finds that his
claimwas frivol ous, unreasonable, or groundless, or that
the plaintiff continued to litigate after it clearly
becane so," but such an assessnent may be nade even though
[the plaintiff's action was] not brought in subjective bad
faith." Christianburg Garnment Co. v. Equal Enpl oynent
Qpportunity Comm ssion, 98 S.Ct. 694, 700 (1978). This
standard is not unlike that which nust be applied in
determ ni ng whet her sanctions shoul d be inposed under Rul e
11, Federal Rules of Cvil Procedure. See Sinons v.

Sout hwest Petro-Chem Inc., 28 F.3d 1029 (10th G r
1994).)
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NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this final order is
entitled to judicial review pursuant to Section 120. 68,
Florida Statutes. Review proceedi ngs are governed by the
Florida Rul es of Appellate Procedure. Such proceedings are
comenced by filing one copy of a notice of appeal wth the
Agency Clerk of the Division of Adm nistrative Hearings and
a second copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal, First D strict, or
with the district court of appeal in the appellate district
where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be

revi ewed.
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DEPARTMENT OF EDUCATI ON,
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FI NAL ORDER DENYI NG RESPONDENT' S MOTI ON FOR SANCTI ONS

On or about July 8, 1993, Petitioner filed a unlawf ul
enpl oynment practice conplaint with the Florida Conm ssion
on Human Rel ati ons (Comm ssion) alleging that the
Depart ment of Education (Departnent) had di scrim nated
agai nst him because of his sex and marital status. On
Novenber 1, 1995, at Petitioner's request and w thout any
reasonabl e cause determ nati on having been made, the
Comm ssion referred the matter to the Division of
Adm ni strative Hearings (Division) for the assignnment of a
Di vision hearing officer to conduct a formal Section 120.57
heari ng.

On Novenber 17, 1995, the Departnent filed with the
Division a Mdtion to Deny the Request for Hearing that
Petitioner had filed wwth the Conm ssion. Petitioner, on
Novenber 30, 1995, filed a response to the Departnent's
nmotion. The Hearing Oficer treated Petitioner's response
as an anendnent of his unlawful enploynment practice
conplaint (filed pursuant to Rule 60Y-5.001(7), Florida
Adm ni strative Code, which allows a conplainant to anmend
his conplaint "any tinme before service of a Notice of
Determ nation" "to cure technical defects, or om ssions, or
to clarify and anplify allegations made therein.") As so
anmended, Petitioner's conplaint alleged that the
Departnent, through its Oficer of Teacher Recruitnent and
Retention (OTRR), refused to refer Petitioner for
enpl oynent as a teacher because of his sex (male) and
marital status (single).



The formal hearing on Petitioner's amended conpl ai nt
was held on June 4 and 5, 1996. At the suggestion of both
parties, the hearing was held in Fort Lauderdal e, Florida.

A transcript of the hearing was prepared (at the
Department's request) and filed wwth the Division. On July
25, 1996, the Departnent filed a proposed recommended
order, as well a notion requesting that the Hearing
O ficer, pursuant to Section 120.57(1)(b)5, Florida
Statutes, "enter an Order assessing against the Petitioner
[the Departnent's] costs for travel [to the hearing site in
Fort Lauderdale] and transcripts [of the formal hearing]
and any additional sanctions deened appropriate” in view
of, what the Departnent argued in its notion was,
"Petitioner's bad faith pursuit of an unfounded claim"” On
August 6, 1996, Petitioner filed a response in opposition
to the Departnent's Mtion for Sanctions.

The Hearing O ficer issued his Reconmmended Order in
this case on August 14, 1996. In his Recommended Order
(which is incorporated by reference in this Final Order),
the Hearing O ficer recomended that the Conm ssion "enter
a final order dismssing Petitioner's anmended unl awf ul
enpl oynent practice conplaint on the ground that the
evidence is insufficient to establish that the Departnent
commtted the unlawful enploynent practice alleged
therein.” Remaining for disposition is the Departnent's
Motion for Sanctions.

Section 120.57(1)(b)5, Florida Statutes, provides as
fol | ows:

Al'l pleadings, notions, or other papers filed
in the proceeding nust be signed by a party,
the party's attorney, or the party's qualified
representative. The signature of a party, a
party's attorney, or a party's qualified
representative constitutes a certificate

that he or she has read the pleading, notion,
or other paper and that, to the best of his
or her know edge, information, and beli ef
formed after reasonable inquiry, it is not

i nterposed for any inproper purposes, such

as to harass or to cause unnecessary del ay

or for frivolous purpose or needl ess increase
in the cost of litigation. |If a pleading,
notion, or other paper is signed in violation



of these requirenments, the hearing officer,
upon notion or the officer's own initiative,
shal | inpose upon the person who signed it,

a represented party, or both, an appropriate
sanction, which may include an order to pay
the other party or parties the anount of
reasonabl e expenses incurred because of the
filing of the pleading, notion, or other paper,
i ncluding a reasonable attorney's fee.

"[T] his statutory provision proscribes the filing of papers
for an inproper purpose, including filing for a frivol ous

purpose. |Its objective is simlar to that of its federal
counterpart, Rule 11, Federal Rules of G vil Procedure,
which . . . is '"designed to discover dilatory or abusive

tactics and to streamine the litigation process. The rule
is ained at deterrence, not fee shifting or conpensating
the prevailing party.'" 1/ Departnent of Health and
Rehabilitative Services v. S.G, 613 So.2d 1380, 1384 (Fl a.
1st DCA 1993), citing Mercedes Lighting and El ectri cal
Supply, Inc. v. Departnent of CGeneral Services, 560 So.2d
272 (Fla. 1st DCA 1990). |In determ ning whet her a paper
has been filed for an "inproper purpose,"” the hearing

of ficer "should not delve into an attorney's or party's
subj ective intent or into a good faith-bad faith anal ysis.
Instead if a reasonably clear legal justification can be
shown for the filing of the paper in question, inproper

pur pose cannot be found and sanctions are inappropriate.”
Mer cedes Lighting and Electrical Supply, Inc. v. Departnent
of General Services, 560 So.2d at 278.

In the instant case, while the proof Petitioner
presented at the formal hearing in this case was
insufficient to neet his burden of proving the claimof
di scrimnation he had nade against the Departnent in his
amended unl awf ul enpl oynent practice conplaint, it appears
that, given his status as a single male, his masculine
first and m ddl e nanmes, Steve Joseph, both of which he
i ncluded on the forms he sent to OTRR, the information he
provi ded on these fornms regarding his qualifications to
teach students with specific learning disabilities (SLD)
the "critical" shortage of qualified SLD teachers that
exi sted statew de at the tine, the absence of witten
records mai ntai ned by OTRR concerning any action it may
have taken with respect to the fornms Petitioner submtted,
his failure to hear from any prospective enpl oyer
purporting to have received his nane from OTRR, and the



coments made to himby Norman MacM I lian, a forner

Depart nent enpl oyee, regarding the Departnent's

di scrimnatory practices, Petitioner had a reasonably clear
| egal justification for filing his amended unl awf ul

enpl oynent practice conplaint wwth the D vision, at |east
to the extent that it alleged that he was discrimnated
agai nst by the Departnent because of his sex. Accordingly,
sanctions should not be inposed against him pursuant to
Section 120.57(1)(b)5, Florida Statutes, for filing this
amended conpl ai nt.

In view of the foregoing, the Departnent's Mtion for
Sanctions, which seeks the inposition of such sanctions, is
her eby DENI ED.



DONE AND ENTERED i n Tal | ahassee, Leon County, Florida,
this 14th day of August, 1996.

STUART M LERNER, Heari ng

Oficer
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1230 Apal achee Par kway
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ENDNOTE

1/ Wiile "it is the hearing officer under [S]ection
120.57(1)(b)5 [Florida Statutes] who has the authority to
adm ni ster the sanctions prescribed by this section,”
(Departnent of Health and Rehabilitative Services v. S G
613 So.2d 1380 at 1384), under Section 760.11, Florida
Statutes, it is the Comm ssion which is authorized, "inits
di scretion, [to] allow the prevailing party [in an

adm ni strative proceedi ng on an unl awf ul enpl oynent
practice conplaint] a reasonable attorney's fee as part of
the costs" (which authority nmust be exercised by the

Comm ssi on, according to the provisions of Section 760.11
"in a manner consistent with federal case |law involving a
Title VII action.” Under existing federal case law, in a
Title VII action, a plaintiff may "not be assessed his
opponent's attorney's fees unless a court finds that his
claimwas frivol ous, unreasonable, or groundless, or that
the plaintiff continued to litigate after it clearly
becane so," but such an assessnent may be nmade even though
[the plaintiff's action was] not brought in subjective bad
faith." Christianburg Garnent Co. v. Equal Enpl oynent
Qpportunity Comm ssion, 98 S.Ct. 694, 700 (1978). This
standard is not unlike that which nust be applied in
determ ni ng whet her sanctions shoul d be inposed under Rul e



11, Federal Rules of Cvil Procedure. See Sinpbns v.
Sout hwest Petro-Chem Inc., 28 F.3d 1029 (10th G r.
1994).)
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comenced by filing one copy of a notice of appeal wth the
Agency Clerk of the Division of Adm nistrative Hearings and
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where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be
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